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KENT STATE UNIVERSITY
GUIDELINES FOR
RECRUITING AND HIRING
INTERNATIONAL FACULTY &
PROFESSIONAL MEMBERS

Suggested practices to preserve the applicant’s ability
to apply for permanent residency (“green card”)
based upon employment at Kent State for:

Employment-Based Immigration: Second Preference (EB-2) and
Employment-Based Immigration: Third Preference (EB-3)

Provided by the Office of the General Counsel

This is not intended to be legal advice, but a practical explanation of the permanent residency process at
Kent State University. It does not represent Kent State’s policies regarding the same. Due to the ever-
changing legal landscape of immigration reform and decisions from BALCA, the Federal Circuit, and other
administrative or judicial entities, the content provided herein may be subject to change. Any legal
concerns or issues regarding any case should be directed to the Office of General Counsel for
consideration.

Our Main Line: 333-672-2982
Email: legal@kent.edu
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International Faculty and Professional Members: Our
Growing Global Community at KSU

As Kent State University continues to hire more international faculty and professionals,
it is important for every hiring unit to recognize that there are several immigration, state,
and federal concerns when engaging in the employment of an alien - or the
advertisement of a position for which an alien may be hired. As our university
community becomes more diverse, there is an increasing need to ensure that every
hiring situation is prepared should an international candidate be selected.

This document provides an overview of the essential considerations that should be in
place to meet the needs of our international faculty and professionals when advertising
for positions at the University. Often when an international professional or faculty
member is hired, the person may (but not always) seek out permanent residency’.
If certain steps are missed, the international hire may no longer be eligible. This
document is meant to help hiring units make sure certain steps are in place in order to
promote compliance with the federal regulations that determine whether the hiring of a
foreign national is thereafter eligible to meet the standards to begin the permanent
residency process. As a note, the requirements for recruitment and hiring that ensure
eligibility for engaging in the permanent residency process may be more stringent than
the normal university policies and procedures regarding the same.

This document refers ONLY to Employment-Based immigration processes that require
the application of a Permanent Labor Certification as a prerequisite to filing. Think of
Employment-Based Immigration for Second and Third Preference purposes as a three-
step process?; 1) the University must apply for a Permanent Labor Certification (PERM)
representing the position as advertised and such application must be “Certified,” 2) then
the University can use such certified Permanent Labor Certification to file the form 1-140
(depending upon the job requirements and the degree held by the person); 3) once the
[-140 is approved, the person can then file a personal petition using form 1-485
(commonly referred to as the “Green Card Petition”).

If the hiring unit has already completed the hiring process, contact the Office of
General Counsel as soon as possible to determine if the process used meets the
requirements for permanent labor certification. Below are the deadlines for filing
the first step toward permanent residency based upon employment:

e For Faculty: The Permanent Labor Certification must be filed no more than 18
months from the date of selection (i.e. usually the date on the offer letter).

! “Permanent resident” is the process by which an international professional or faculty member petitions the United
State Citizenship and Immigration Services (USCIS) to which from a non-immigrant intent to a permanent status
(“green card”).

* This document does not address those employment-based immigration preferences or petitions that do not require
labor certification support.
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e For Staff: The PERM must be filed no later than 6 months after the date from
which the first advertisement began.

ADVERTISING THROUGHT THE PERMANENT LABOR CERTIFICATION LENS

1. Once the hiring unit identifies there is a need to hire a professional or faculty
member, it should determine the specific job responsibilities of the position,
determine candidate selection criteria, and create the job description.

All advertised positions must state the “Minimum Requirements.” These
requirements must specify a specific degree and require a specific field or fields
of study (“a related field” may not be sufficient). If any certifications or previous
experience is required, be as specific as possible. Descriptions should avoid
“‘preferred” or “ideal candidate” language.

a. For professional positions: Once the job description is created (or as soon
as possible thereafter), contact the Office of General Counsel to determine
the prevailing wage for the position. If an international candidate is
ultimately chosen for this position, the compensation must meet the
prevailing wage requirement (as mentioned below) or the candidate may
not be approved for the proper visa or work authorization. The job
description provided by the hiring unit will be used to locate a comparable
position in the Department of Labor’s database. The job code derived from
this position will be used for visa and work authorization purposes as well
should an international professional be hired.

b. For faculty positions: Once the job description is created, determine
whether the position will be part-time or full-time, a tenure-track position or
non-tenure track position and whether the position will be covered by the
Collective Bargaining Agreement. If the position is covered under one of
the Collective Bargaining Agreements at the University, it is not necessary
to get a prevailing wage determination as the CBA rate is accepted to
obtain the proper visa and work authorization. However, it is important for
the hiring unit to still provide a job description so the proper job code can
be located.

c. Permanent residency. If the candidate is offered a permanent position, the
University can initiate the permanent residency process using the
PERM/Labor certification process once the person arrives to begin work. If
the position is temporary, the University cannot. Please contact the Office
of the General Counsel immediately upon hiring an international employee
who provides notice to the hiring unit of an intention to seek employment-
based immigration benefits (i.e. permanent residency, commonly referred
to as a “Green Card”).
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2. Readvertisement. On rare occasion, a hiring unit may already employ an
international professional or faculty member and because of certain Federal
requirements as described herein, may need to “readvertise” the position to
ensure compliance with such regulations. In this event, the appointing authority
should contact the Office of the General Counsel for further guidance to ensure
adherence to immigration laws and standards for this process. In the case of
individuals currently on an H-1B visa, any readvertisement should be completed
(with the PERM filed) prior to the commencement of the 6™ year when at all
possible.

3. Prevailing Wage determination. Every job position should be advertised in
such a manner with the presumption that an international applicant may apply or
be chosen for the position, thus the wage offered must meet the “prevailing
wage.” This determination applies most commonly to professional positions
(since faculty are supported by a Collective Bargaining Agreement, the
Department of Labor will accept the wage negotiated in the CBA for purposes of
the prevailing wage for the position). This determination may also be applied for
after the job process has concluded, but in that event the timing may not permit
enough time for the labor certification process to move forward.

a. The first step is the determination of the prevailing wage® that requires the
use of the Department of Labor’s (“DOL”) online system. This process can
take as long as 2-3 months. The DOL will determine, based on the
requirements of the position per KSU’s job description, one of two things:

i. fFor the purposes of a visa and work authorization, the prevailing
wage that the alien will need to make at or above on the day he/she
begins work;

ii. For the purpose of permanent residency, the prevailing wage the
alien will need to make once the permanent residency process is
complete and the person receives the permanent residency card.

b. After the prevailing wage is completed the hiring unit should move forward
to advertise the position. If the position has already been advertised and
the wage was included in the advertisement and such wage does not
meet the prevailing wage issued by the DOL, then the advertising may be
considered insufficient, unless there are actions available to remedy the
insufficiency.

3 Note that the prevailing wage listed in the PERM process, leading to permanent residence, does not

affect any previously obtained prevailing wage for a Labor Condition Application obtained during an H-1B
nonimmigrant petition process.
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4. Advertise the position. It is helpful to enter the initiation of every recruitment
process with the presumption that an international applicant may be hired for the
position. To help the foreign national in any future visa or permanent residency
endeavors, there are a few requirements that must be met along the way. There
are two types of recruitment that can be done under the labor certification
process. Please contact the Office of the General Counsel if unsure of which
method is applicable to the position at issue.

a. Special Recruitment. The first type, the one Kent State University will
use most of the time, is available for college and university professors and
it is called “special” recruitment. This method of recruitment involves those
positions that include “some actual classroom teaching” and can be
pursued for positions such as: professor, associate professor, assistant
professor, instructor, lecturer and teacher, as well as for instructional
coordinators depending upon the job requirements. This position must be
full-time and must be presumed to be a continuing appointment in
accordance with university policy or the CBA.

i. This type only requires that at least one national print ad be
placed - for example, in the Chronicle of Higher Education, or that
at least one ad be placed online in a recognized academic journal
for a minimum of 30-days (29 days will not be acceptable!). The
ETA 9089 (PERM) — the first step for permanent residency - must
be filed within 18 months of the date of selection (i.e. the date of
the offer letter is usually the best record of this) of an international
faculty member. Make sure to keep a copy of each ad as it was
placed (and invoices if possible).

ii. Standard of review. Under this process, the search committee must
be able to show that the selected foreign national was more
qualified than the other candidates.

iii. Selective Recruitment also requires that the university notify the
bargaining representative (AAUP) of the job opportunity by
providing them with an internal job notice or “Notice of Filing” with
information about the position. (The Office of General Counsel will
provide this form to the AAUP).

b. Basic Recruitment. Within “basic recruitment” there are two types of
recruitments depending on whether the position is considered professional
or non-professional according to the U.S. Department of Labor. Please
contact the Office of the General Counsel for this determination.

i. Professional positions (Job Zone 4 or higher on ONET or those
specifically listed on the DOL Appendix A — consult General
Counsel for this information) require 2 Sunday ads (or one Sunday




Guidelines for Recruiting and Hiring International Faculty and Professional Members REVISED 07/2019

advertisement and another ad in a professional journal, a 30 day
job order with the State Workforce Agency (for the State of Ohio,
the agency is the Ohio Department of Job and Family Services
“‘ODJFS”), and 3 additional recruitment methods (out of 10
possibilities), including:

. University’s Employment Web Site;

. Private Employment Agencies;

Trade or Professional Organizations (newsletters, trade

journals, web postings on their site, etc.);

4. Employee Referral Program with Incentives (evidenced by a
memo announcing the position and program);

5. On-Campus Recruiting (Notice issued or posted by the
university’s placement office, or perhaps e-Inside or
FlashLine);

6. Radio and Television Advertisements

N =

During the advertisement phase, OR immediately after, the hiring
unit must post an Internal Job Posting referred to as a “Notice of
Filing” in a public place (usually near where other wage and safety
notices are posted) for 10 consecutive business days. For the
purposes of this filing, the salary of the offered position must be
included on the notice, and if a range is provided the lower end of
the range must be equal or greater to the prevailing wage
determination for the position. The Office of General Counsel will
prepare this notice and deliver it to the hiring unit This Notice
should be posted during the advertisement for the position.

Both these methods within the basic recruitment allow the PERM
application to be filed within no less than 30 and no more than
180 days of the first ad.

Standard of review. Once the basic recruitment process has been
completed, the appointing authority must be able to attest in the
Recruitment Report that “no other U.S. workers applicant is able
and qualified for the job opportunity, nor could any applicant
acquire the skills necessary to perform the duties during a
reasonable period of on-the-job training.”

c. The advertisement must:

Contain the name of the employer (and campus where the position
will be employed);

Direct applicants to report to or send resumes to the employer;
Provide a job description specific enough to apprise U.S. workers of
the job opportunity; and
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iv. Indicate the geographic location of the job opportunity (which
campus?).

v. If a wage is included (wage does not have to be included), it must
be at least prevailing wage.

vi. If a wage range is included (wage range does not have to be
included), the bottom of the range must meet the prevailing wage.

vii. For the degree requirement, it is helpful to include the language “or
foreign degree equivalent” if expecting to receive candidates with
international degrees (as some international degrees may not be
considered by some as equivalent to similar credentials issued in
the U.S.).

5. Review the applications in according with normal university policies and
procedures (but, of course, keeping in mind also compliance with the standards
for the Federal regulations and standards as explained here). At this point, it
would be important to determine whether applicants have met the minimum
requirements of the position as advertised, and document such determinations
as appropriate.

6. Select candidates to interview (assuming the process involves the selection of
a slate of finalists).

7. Schedule interviews and conducted in accordance with normal university
policies and procedures.

a. Reminder: if the hiring unit is considering an international candidate not
currently residing in the United States, the candidate may have to get a
visitor visa to appear for the interview or other phone interview/video
interview may be sufficient as long as it does not deprive the person of the
same or similar opportunity to be considered for the position along with all
other candidates currently residing in the United States.

8. With regard to Special Recruitment, the search committee must interview or
otherwise engage in the final selection process for the candidates and document
this process (usually through a narrative — an “excel” spreadsheet will not be
sufficient). The regulations require that the search committee produce a “final
report ... making the recommendation or selection of the alien, at the completion
of the competitive recruitment and selection process.” To be clear, the Search
Committee must make a recommendation for the selection of the foreign national
for whom the PERM will be filed.

9. Once the candidate is selected, the University must prepare a Recruitment
Report (please contact the Office of General Counsel for a template for this
document) that:

48 CFR 656.18(b)(2).
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a. Is signed by the Employer;
b. Describes the recruitment steps undertaken;

c. Describes the results of the recruitment (must list the number of applicants
hired and the number of U.S. workers who did respond to the position or
state if there were no U.S. worker applicants who responded, state the
number of U.S. applicants rejected — categorized by the reason for
rejection);

d. All the application material submitted by all the candidates (i.e. CVs,
Resumes, supporting materials).

e. Professional position (“Basic Recruitment”): In order for the position to be
eligible to continue with the filing of the permanent labor certification, the
appointing authority must be able to state that “no other U.S. worker
applicant is able and qualified for the job opportunity, nor could any
applicant acquire the skills necessary to perform the duties during a
reasonable period of on-the-job training,” and that applicants who were not
interviewed did not meet the minimum requirements of the position.°

f. Faculty position (“Special Recruitment”). If an international faculty member
(or another position with some classroom teaching) is hired, the selected
applicant must be “more qualified” than the other applicants.® This must be
stated on the recruitment report, as well as that applicants who were not
interviewed did not meet the minimum requirements of the position. The
Recruitment Report must include:

i. A final report of the search committee describing in detail the
selection process and recommendation of the selected foreign
national made to the hiring authority.

> The Recruitment Report is designed to comply with 20 CFR 656.17(g) which states:

(1) The employer must prepare a recruitment report signed by the employer or the employer's representative noted in
§ 656.10(b)(2)(ii) describing the recruitment steps undertaken and the results achieved, the number of hires, and, if
applicable, the number of U.S. workers rejected, categorized by the lawful job related reasons for such rejections.
The Certifying Officer, after reviewing the employer's recruitment report, may request the U.S. workers' resumes or
applications, sorted by the reasons the workers were rejected.

(2) A U.S. worker is able and qualified for the job opportunity if the worker can acquire the skills necessary to
perform the duties involved in the occupation during a reasonable period of on-the-job training. Rejecting U.S.
workers for lacking skills necessary to perform the duties involved in the occupation, where the U.S. workers are
capable of acquiring the skills during a reasonable period of on-the-job training is not a lawful job-related reason for
rejection of the U.S. workers.

6 Secretary of Labor will grant labor certification for alien to enter United States to work if no qualified American
worker applies for alien's position despite employer's good faith test of United States worker availability.
Immigration and Nationality Act, § 212(a), as amended, 8 U.S.C.A. § 1182(a); § 212(a)(14), as amended, 8
U.S.C.(1988 Ed.) § 1182(a)(14). Bulk Farms, Inc. v. Martin, 963 F.2d 1286 (9" Dist. CA 1992).
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ii. A written statement from the hiring authority attesting to the degree
of the alien’s educational or professional qualifications, and relevant
academic achievements.

10. Should the candidate accept, execute the final offer letter and obtain a signed
response from the candidate. These terms contained in the letter should be
stated clearly and concisely and should outline the position and compensation.

11.If the final candidate is an international professional or faculty member, contact
the Office of the General Counsel at 330-672-2982 as soon as the person
communicates to the hiring unit an interest in the permanent residency process.
To be clear, the Office of General Counsel does not automatically begin the
permanent residency process for each new hire.

Additional Considerations

Following are some additional comments regarding the hiring of international faculty and
staff that are important, but not related to the actual permanent residency process:

1. There are several fees associated with the employment of international faculty
and professionals. The hiring unit is responsible for the fees provided below
(Checks for petitioning fees for the 1-129 (the H-1B petition), and 1-140 (petition
for immigrant worker) must be made out to “Department of Homeland Security.”):

a. All costs associated with the advertising of the position for the PERM labor
certification process is the responsibility of the hiring unit;

b. The employment-based immigrant petition fee ($700);

c. If a nonimmigrant application is requested prior to immigrant visa process,
then the nonimmigrant petition fee ($460, i.e, H-1B or O-1);

d. The one-time anti-fraud fee if an H-1B petition ($500);

2. If the position involves potential export control issues, the hiring unit may be
able to identify any regulations or issues during the interview that would prevent
the international candidate from obtaining approval for an employment-based
visa, special licenses, or security clearances necessary to perform the essential
functions of the job. If the hiring unit is unsure about “export control issues”, it can
contact the Office of the General Counsel and discuss the issue with appropriate
counsel.



